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Couirt Documents in U.S.

P ., speclal to The New York Times
. WASHINGTON, June 24 ~—
| Following .is. the text of a
i denial by the Court of Ap-
f peals today of a Government
for o rehearing in
The Washingfon Post case

v and excerpts jrom the Gov-

ernment’s  petition to the
“Supreme Court:

Appellate Comrt’s Dexsal

" per curiam: This is another
iphase of the. Government's
~quest . for injunctive relief
( against the publication by
. The Washington Post of ma-
terial derived from a docu-

ment entitled  “History of

U.5. Decision-Making Process -

on Vietnam Policy.”

I The case i$ now before us :
on the Government’s petition

for rchearing and for modifi-
cation of our decision of June

| 23, 1971, predicated for the -
" Tmost part on the order en-

- tered “earlier the same day

-+ by the United States Cowt

t.of Appeals for the Sccond
: Circuit in No. 1087, Septem-
“ber term 1970, United States
- v, New Yerk Times, remand-
“ing the case to the district
court for further in camera
: proceedings. Lo
. “Having the preatest of re-
s spect for the Solicitor Gen-
-eral,. we have given his
petition carcful consideration

.but conclude that it should -
. be denicd. We state our rea- -

~sons briefly. R
P [1]

£ “he petition sets forth that .

“neither the District Court nor
"this~ Court has itself ex-
“amined any of the docu-
wments, “and- continues: “On

“a matter involving the pos:’

* sibility of grave and immedi-
- ate danger to the sccurity of
-the Unitéd * States, there
“ghould be an opportunity for
an appropriate adversary
hearing in court.” We are
of the view that there has
been such an opportunity.
The complaint filed by the
Government in the District
Court prayed for a temporary
restraining order enjoining
the defendants from “dissem-
ination, disclosure of divulg-
ence”
question ‘ot
portion or summary thereof.”
The District Court denicd the
motion for a temporary  re-
straining order, A panel’of
“this court, one judge dissent-
ing, reversed the District
Coutt’s order and directed
that court to hold a hearing,
in order to afford the Gov-
“ernment an opportunits
make its case on the facts.
-The panel specified that the

of the material in
any excerpt, :

fssue’ at that hearing was
! whether the threatemed pub-
“fication would so prejudice
ithe defense interests of the
United States that publica-
tion should be restrained.
. The hearing held by the
“District Court was conducted
“in part in open court, and in
“part in camera. In the open
<hearing a ‘witness for the’
" 'Government, Dennis - J.
{ Doolin, a  senior offi-
‘cial of the Defense Depart-
ment, testified that he had

" been engaged in a continuing

review of this history since
November, 1989, at the direc-
tion of the Secretary of De-

fense, to determine whether !
to grant the request of Sena- .

! tor Fulbright, Chairman of
the Senate Foreign Relations
Committee, for the study.

This official further testified .

- that the review ‘'was contin-
uing as late as the week be-
fore the articles appeared in
The New York Times.”

At the presentation to the
District Court in camera, the
Court had before it top-secret
affidavits and oral examina-
tion of Government witnesses,

" including Mr. Doclin. I this
~gession, as noted in our opin~
jon yesterday, the Govern-

& ment was dirccted to focus

. on any specific document that

would prejudice the nation’s
defense interests.
The Government specified
i .and discussed several docu-
. ments. - The District Court
“sfound that disclosure ~of
those documents would not
“be harmful or that any harm
resulting from  disclosure
would be insufficient to justi-
-fy an injunction. Accordingly,
the District Court refused to
issue a preliminary injunctlon.
‘We agreed with the conclu-
sion of the District Court.

In this context we are satis-
fied that the Government had
appropriate  oportunity to

- make the kind-of showing
appropriate to justify a prior
restraint on the nation’s his-
toric. free press. Its essential
complaint is a dissatisfaction
with our, concluslon that it
has not met its heavy burden

* of proof. A :
: : ~ 2] R

We turn to the difference

stween our order and that .
.. of the Second Circuit, We are-,

not apprised directly of the
state of the record - before
that court. We are advised
by appellecs that in oppos-
ing the application by The
New York Times for a slay

Rbroged EorBalsana 206410

that “it was unable to pre-
. parc as_complele a submis-

all  material

the additional time it had
iavailable in The Washington
Post case.” ' - o

=~ We decided this case on
; the record made in the Unit-
red States District Court  for
“the District of Columbia and

presented to us on appeal.-

Considerations of comity
often . call ‘'on .one court to
adjust its procedures. in or-
der to avoid interference
with the processes of an-
other court. But this cannot
properly lead us to decide a
case cxcept on the record
made, there having been
adequate  opportunity  to
make a record, and our best
judgment as to the signifi-
cance of that record. Consid-
erations of comity may not
properly be stretched unduly
when what is involved is a
prior restraint on the press
we do not find constitution-
ally authorized.

[3]

The Supremec Court has
been asked by The New York
Times for a stay of the order.
of the Sccond Circuit, At the
Government's request, we de-
ferred the effective date of
our order for two days in
order that the Government
might seek a stay of our
order affirming the District
Court. This procedure will
iprovide appropriate oppor-
_tunity for resolution of differ-
ences in approach between
the two courts, o

, - -[4]

The petition for rehearing
brings out the possibility of
inequities as between The
New York Times and The
Washington Post under the
orders of the two courts as
they stand. We observe that
there may be newspapers not
before either court- which
would have to be taken into
account. Appellee’s memo-
randum notes that since last
night The Los Angeles Times

has published another full,

story from the papers of the
history, as have cight of the
newspapers m  the Knight

chain including The Fhiladel- |

phia Inquirer, Detroit Free-
-Press and Miami Herald.
The increasing disclosures

¢ increase our concern, ex-
pressed In our opinion yes-
tevday, whether effective

relief of the kind sought by -

t}}o Government can be pro-
vided by the judiciary.

. We have given serious con-
sideration to the Govern-
ment's request for oral pre-
sentation on the petition for”

that we are fully apprised of

 honest

considerations '

.and thzi the matter is now .,
ripe for presentation to the

;Supreme Court, .
“The petition for rchearing

and for modification of deci-

sion is denied,.

So ordered. oo T

Appeals of The Post Casel”

sion as it could present with’

Circuit Judges MacKinnon
and Wilkey would grant the

Government's petition.

- Circuit Judges MacKinnon
and Wilkey would grant the ;
Government petition for the

reasons stated in thelr dis-

sents of 23d June 1971, and

for the additional reason of

the subscquent action of the .
Sccond Circuit in its related

case.
Judge MacKinnon,
dissent yesterday, said: ‘...

in his

By agreemcnt of the partle.‘; '

some of the documents will
be protected, and an exami-
nation of some of the other
documents convinces me that
we should not entirely abdi-
cate our

responsibility  to

protect ‘the security of our .
nation’s. military and. diplo-,

matic activitics even though
the ability of any court to
act effectively is greatly im-

paired by the present climate

of disclosure. Since we must
pass on some phases of the
matter, at the very lecast 1
would remand to the district
court for a more precise rul-

ing by the trial ‘court as to

several specific -documents.
1 would not reward the theft

of these documents by a*

completz - declassification.”
Judge Wilkey said in his
dissent yesterday:

‘..o On

careful detailed study of the .
affidavits in evidence, I find

‘a number of examples of

docwments which, if in the

possession of The Post and
it published, could clearly re-
sult in great harm to the

‘nation. When I say ‘harm’,

I mean the death of soidiers,

“the destruction of alliances,
the greatly increased diffi-

“culty of negotiation with our

encries, the inability of our -
diplomats to negotiate as |
between :

brokers
would-be belligerents.”

High Court Application

The Solicitor General, on

behalf of the United States,

pursuant to 28 U.S.C. 1651
and Rules 50 and 51 of the
rules of this Cowrt, applies
for an order enjoining the
respondents (the Washington
Post and certain of its offi-
cers) pending the filing and
determination of a petition

for a writ of certiorari, from :
. publishing pertions - of ma-
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